THE COMPTROILLER GENERAL

DECISION OF THE UNITED QTATESB
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FILE: B-189168 DATE: | ‘Novexnber 30, 1977

MATTER OF: Reac:.ion Instruments, inc.

DIGEST:

1. Where the only basis contracting officer has for suspecting
error in bid is disparity with other bid and Government
estimate, request for reformation of contract due to 3lleged
mistake in bid claimed after award cannot be allowed where
contracting officer adequately Jiacharged hid verification
duty by calling to biddec's artention variance between its
bid and only other bid.

2., Contract is not unconscionahle vhera difference betwcen low
bid and Govaernment estimate is not so great that Government
can be gaid to be "obviously getting something for nothing"
and nothing in record suggcsts that the Government realized
it was getting "somethinz for nothing," in view of low hidder's
technical approach and manutacturing process.

On the basis of wmistakes in bid alleged after award, Reaction
Instrumencs, Inc, fReaction), requests rnformation of i‘s contract,
No. DOT-FA75WA-3645, issued by the Federal Aviation Administratiomn
(FAA}, Washington, D. C.

Reaction's vice precide. t was present at the bid opening on
4pril 1, 1975, when Reaction submitted the low bid of $423,00C for
& quantity of 60 Doppler VOR ' istributor asegiumblies, on-site &pares
and other support items. The only other bid wais submitted by Wilcox
Electric, Inc. (Wilcox), for $1,299,.999., And ualthough FAA had an
estimate for the contract of $543,650, this estimate was rever
revealed to the biddcrs by the contractiag officer,

\ At bid opening, the coutractiug officer noted the great disparity
between the two bids and orally revuested Reaction to review its bid
prices. Later that same day, Reacvion's vice president informed the
contracting officer by telephone that Reaction s prices were correct.
Howaver, on April 3, 1975, the centracting cfflcer made £ further
request Iin writing for price verification of the bid prices. Reaction
replied in writing on April 4, 1975, and srated that the ''prices under
the gubject solicitztion remain wvalid."
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Despite these assurances from Reaction, the FA\A still had
doubts as to the reasonableness of the bid prices, and an engincer~
ing opinion on the reasonableness of Reaction's prices was requested.
The anaiyris submitted to the contracting officer, and later to the
FAA's Contract Review Board, concluded that ‘keuction's prices were
reasonable in light of both its technical approach and its manu-
facturing precess. Therefore, based on these memoranda, as well s
Reaction's oral and written verifications, the contracting officer
accepted the bid, and the contract was awarded on May 29, 1975,

I was not until Reaction had complé:ed the initial development |
phase of the contract and had begjun to make estimates of its produc- |
tion :08ts that the alleged errors in thke bid were first discovered. |

At that stage, Recaction's new vice pres!dent had reason to review the
pricing, and it was then that a review of the worksheets revealed an
apparent transposition of bid figures from $6,400 per unit oa item 1
to $4,€00 per unit. Morcover, Reaction's bid for item 3, the Spares,
was affected by thic error on item 1 so that instead of a bid of $2,240
per unit on item 3 the bid offered was only $1,596 per unit, 1In
addition, Reaccion failed to include the costs for the required
Quality Assurance Test Program., It estimates the cost of this testing
to be $49,830, which breaks down to an additional cost of $830,30 per
unit for item 1, Reaction estimates the total amount of its errors

to be $19A,350, making the adjusted bid price to be $625, 350,

These alleged errors were Sec out in detail In a sworn affidavit
by the president of Reaction, and this request was filed on May 23,
1977, almost 2 years after the original contract award. Reactlon
now sceks permission to correct these alleged arrors in the afore-
mentioned amounts and to have our Office direct the FAA to grant a
reformz tion of the subject contract by incrcasing the prices of
item 1 and item 3 by $157,830 and $£38,520, respectively,

Reaction's first argument In support of this request is that
no valid or bindir: contract was ever effected at the bid prices
because the contracting officer falled in hisg verification duty by
neglecting to call to Reaction's attention the suspected mistake.

The general rule applicable tc a mistake in bid alleged after
award is thet the sole responsibirity for preparation of a bid rests
with the b idder, and where a bidder makes a mistake in bid it must

. bear the conacquences of its mistake unless the mistake is mutual or

the contraciing officer was on actual or constructive notire of error
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prior to award. See‘Pe:erman. Windham. & Yaughn, Inc., B-186359,
January 12, 1977, 77-1 CPDh 20; Boise Cascade Envelope Division,
B-185340, February 10, 1976, 76~1 CPD 86; Autoclave Engineers,
Inc., B-182895 May 29, 1975, 75-1 CPD 325.' Since in the present
case the contracting officar had reason to believe that a mistake
had bnen made prior to the award, he was obligated inder Federal
Procurement Regulations (FPR) § 1-2,406-1 (1964 ed. circ. 1) to
"®* % -~ request from rhe bidder a verification of the bid, calling
attention to the suspected mistake % # *."

Reaction argues that the contracting officer falled in his
verification duty because, although he rnquested price verification,
he neglected to call attention to the t wpected mistake, However, the
contracting officer in the present cay actuvally requasted verifica-
tion from Reaction twice, once crally, at thae bid opening and again
2 days later in writing. Both times chese requests were directed to
Reaction's vice president, who, haviag been present at the bid opening,
had just zs much, 1f not more, reason to suspect mistake as Aid the
contracting officer, See Atlas Builders, Inc., B-186959, Auguat 30,
1976, 76-2 CPD 204,

Therefore, since Reaction's alleged errcrs were not apparent or
capable of being discovered from the bid,; the contracting officer
had no hasis fou suspacting the specific nature of tne possible
errors. Conseq -eatly, the contracting officer's verification duiy
was adecuately, discharged when it was brought to Reaction's attcation
that the possibility of error existed due to the dispurity between
its bid and Wilcox's. See Crearive Printing, Inc., B-187441,
November 12, 1976, 73-Z CPD 405; Atlaa Builders, Inc., supra; Boise
Cascade Envelope Diviqlgﬂ, supra.

Although in retrospect the FAA should have revealed its estimate
to the bidders to allow them a more complete view of the bidding
process, its failure to do so was not fatal to a valild contrac:
award at the prices bid. From the record, it app-2ars unlikely that
knowledge of the Government's estimate would have shaken Reaction's
confidence in the correctness of its own bid. Moreover, Reaction's
claims that 1t did no: understand the price verification process and
tha: it never verifieu its price but merely stated that its prirves
"remain valid" have little weight in light of Reaction's admitted

_ experiaence in contracting with the Government,
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In the alternative, Reaction contends that, notwithstanding veidl-
fication of the bid, acceptance of its "exceedingly low bid" i1esulted
in an unconscionable contract and that relief ghould be granted on
that ground, citing Yankee Engineering Comp. », Inc., B-180573, June 19,
1974, 74~1 CPD 333, .

The gencral rule expressed in Yankee Engineering, supra, is that,
notwithstanding verification of the bLid or the extent thercof, arceptarce
of en exceedingly low bid results in an unconscionably priced contract
where the mistake in LId was sc 2ross that it could be said that the
Government "was obviously getting something for nothing." See also
53 Comp. Cen, 187 (1973). '

Here, Reaction argues that the mistakes in its bid were so groas
that the FAA is "obviously getting something for nothing." We cannot
agrcee, AlthOugh it is true that there was a great disparity between
Reaction's bid and Wilcox's, the difference batwean Reaction's bid and
the FAA estimate was only about 21 percent. While there is no exact
quantitative definition of the magnitude of mistake required to qualify
under the test of Yankae Engineering, see discussion in Creative Print-
ing, Inc., supra, the key to the issue of whether there is an unconscion-

able contract for which relief can be granted 16 whether the Government
realized 1t was getting something for nﬂ‘ning. Porta-Kamp Manufacturing
Co., Tnc., 54 Comp. Gen., 546 {1974), 74-2 CPD 393. Here, the difference
botwecn Reactiou's bid ‘and the FAA estimste was not of sufficient
magnitude to find that the Government was "obviously getting somcthing
for nothing," especially in view of Reaction's technical approach and
manufacturing process, Alsu, there 1s no evidence in the record to
suggest that the Government realized that it was gectiug something for
nothing. See Creative Printing, Inc., supra; Porta-Kamp Manufacturing

Co., supra. Therefore, enforcement of Reaction's contract at the agreed
»0., 8Supra

upon price is not unconscionable.

Accordingly, the award to Reaction at its bid pTice consummated
a valid and binding corntract, and, therefore, the rejuest for contract
reformation must be denied.

Deputy’ Comp trolle/<5e
of the United Stntes






